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Regular Meeting 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, April 14th, 1954 


123 REMSEN STREET 
BROOKLYN, NEW YORK 


* * * 


Section on Real Estate 
Tuesday Evening, April 20, 1954, 8:00 P. M. 
(Program at p. 173) 


* * ok 


Section on Surrogate’s Court 
Thursday Evening, April 22, 1954, 8:00 P. M. 


* *” * 


Section on Trials and Appeals 
Thursday Evening, April 29, 1954, 8:00 P. M. 
(Program at p. 173) 


* * * 


No Further Notice of These Meetings Will Be Given 


Program of Regular Meeting 


1. The Committee on Memorials, of which Mr. Harry Sand is 
Chairman, will present a memorial for Hon. Murray Hearn, and Peter A. 
McCabe. 


2. Presentation of portrait of Hon. Louis D. Brandeis. The Brook- 
lyn Lawyers Club of the Federation of Jewish Philanthropies of New 
York will present to the Association a portrait of the late Hon. Louis D. 
Brandeis, a Justice of the Supreme Court of the United States. 


3. The Commissioner of the Department of Labor of the City of 
New York, Hon. Josep E. O’Grapy, will address the members on the 
work of this Department. The present water front strike, affecting busi- 
ness throughout the City and State is a timely indication of the importance 
to the City of preventing disputes between employer and employee. 
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President’s 
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Bar associaions render an important public service in sponsoring and 
supporting programs to improve the administration of justice in the State 
courts. Equally important are the Federal courts. Chief Justice Marshall 
said that the federal judicial department “comes home in its effects to 
every man’s fireside; it passes on his property, his reputation, his life, his 
= 

This, to be sure, is more true today with income tax and many other 
federal laws and administrative agencies vitally affecting all of the people. 


I need not emphasize, therefore, the importance of the United States 
Courts of Appeals. 


The judges of these Courts are and have been of high character and 
ability. They sit in panels of three judges, their decisions frequently are 
of nation-wide importance and ordinarily final. They have an unusually 
heavy burden of responsibility for their decisions. 


The bar and the public should, in my opinion, carefully consider, 
and would receive favorably, a proposal to increase the number of judges 
of the United States Court of Appeals so that appeals to this high court 
would be heard and determined by at least five judges, instead of three as 


1 See, 205 F. 2d 939. 
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the Court now is constituted.2 The citizens of our State of New York and, 
I believe, of many other States, have, in effect, expressed themselves by 
state law in favor of a five or more judge state court of last resort. 

Under the certiorari practice, the United States Court of Appeals is, 
as a practical matter, the court of last resort for the vast majority of 
litigants in federal courts. Many of the appeals, moreover, involve the 
well known rule of Erie R. Co. v. Tompkins,’ the nub of which is that 
a federal court, in adjudicating state-created substantive rights, is “in 
effect, only another court of the State.”* The policy of the Erie rule 
that in diversity cases the “accident” of the forum, whether state or fed- 
eral, “should not lead to a substantially different result” is a good one.® 
But, it is, it seems to me, unrealistic to expect that the result usually will 
be substantially the same whether the appellate court decision is by three 
judges or by five or seven judges. 

I recommend this subject as worthy of consideration and study by 
the members, our appropriate committees and the bar generally. We 
have progressed a long way since the United States Supreme Court had 
only five justices, and since 1802 when Senator Breckenridge argued that 
the “time never will arrive when America will stand in need of thirty- 
eight Federal Judges.”® 

Grorce C, WILDERMUTH 


2 The number of active Judges varies in the eleven Circuits from three in two 
Circuits, five in one, six in four, including our Second, seven in three and nine in 
the District of Columbia ; a total of sixty-five Judges, who sit in panels of three, 
except in rare instances of en banc hearings or rehearings (28 U. S. C., Secs. 44, 
46; Western Pacific Railroad Case, 345 U. S. 217). 


3 304 U. S. 64. 

4 Guaranty Trust Co. v. York, 326 U. S. 99, 108. 
5Id., p. 109. 

6 Annals, 7th Cong. 1st Sess. 26. 

















The Brooklyn Barrister, the official publication of the Brooklyn Bar 

Association, is issued eight times each year, October through May, for the 

y sae of furnishing wmformation to tts members of the activities of the 
ssociation. 


Articles appearing in the Barrister should be considered as the views of 
the respective authors and do not necessarily carry the endorsements of the 
Association. 

Editorial Board 
Louis E. Scuwartz, Chief Editor 
K. FrepericK Gross ALice ELEANOR RUBIN 
STANLEY KREUTZER Josern T. TINNELLY 


Louis J. MERRELL 
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Things to Come 


SECTION ON REAL ESTATE 
Tuesday evening, April 20, 1954, 8 P. M. at 123 Remsen Street, 
Brooklyn, N. Y. 
Mr. Frank Barrera, Chairman of the Section, announces that Mr. 
Haro_p F. GarrAHAN, Local Rent Administrator in Brooklyn, will speak 
on current problems with respect to residential rent controls. 


SECTION ON SURROGATE’S COURT 
Thursday Evening, April 22, 1954, 8 P. M. 


PANEL DISCUSSION 
ON 
JUVENILE DELINQUENCY 

Hon. Jeanette Brill, Chairman of the Committee on Young Citizen- 
ship, has announced a panel discussion for Wednesday evening, April 
28, 1954 at 8:00 P. M. at the Association Building on the problems, pre- 
vention and remedy of juvenile delinquency. 

The speakers will be announced at a future date. 

The Mayor and other distinguished guests have been invited. 


SECTION ON TRIALS AND APPEALS 


“COURT FOLLIES OF 1954” 


Time: Thursday Evening, April 29, 1954 at 8 P. M. 


Piace: Room 210, of the Supreme Court, Joralemon and Fulton 
Streets, Brooklyn, New York. 


Through the courtesy of the New York State Shorthand Reporters 
Association, the Brooklyn Bar Association, under the auspices of its 
Section on Trials and Appeals, will present “Court Follies of 1954,” a 
series of 16 humorous, short skits dealing with various aspects of court 
activities. 

As in the past, these skits were written and are directed by Mr. 
Alexander Blume, former president of the Reports Association and an 
official stenographer in the Supreme Court of Kings County. The actors 
are all official court reporters of this city. 
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follows: 


WHONAMPYOND 


The tentative titles and order of presentation of these skits are as 


Up in Prospect Park 

Grounds for Objection 

Annul this Marriage 

A matter of Expense 
Exception ! 

A Legitimate Conclusion 

Quick as a Wink 

The Law is a Fearful and Wonderful Thing 
A Simple Question 

Lights and Shadows 

The Court Takes Over 

A Question of Support 

A Policeman’s Lot 

Conciliation and Reconciliation 
The Courage of his Convictions 
The Art of Cross-Examination 


Admission is by ticket only which may be obtained on request at the 
office of our Association. 


INCOME SAVINGS ACCOUNTS 
Currently Earn 3% 
Compounded and Paid Quarterly 


SOUTH BROOKLYN 
SAVINGS AND LOAN ASSOCIATION 


Home Office: Willoughby and Pearl Streets 


ULster 2-8000 


Member: Federal Savings and Loan Insurance Corporation 
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Postscripts to the Meeting 


Louis M. Brass, chairman of the Committee on Municipal Court 
again urged the need for additional justices in that court. 


J. Courtney McGroarty, chairman of the Committee on Supreme and 
Appellate Courts reported that while calendar classifications and pre- 
trial practices have helped materially to decrease the backlog of cases, 
they cannot be considered as a fair substitute for the constitutional right 
of the litigant to his day in Court. His committee recommends the 
naming of a panel of lawyers experienced in negligence work as Special 
Referees to hear non-jury negligence cases. Changes in the procedure 
with respect to routine motions were also suggested. 

Hons. J. Edward Lumbard, United States Attorney for the South- 
ern District of New York, gave an interesting talk on proposals now in 
Congress to allow information obtained by wire tapping to be admitted 
in evidence. Recent treason trials have caused many people to doubt the 
present merit of Judge Holmes’ “dirty business” rule, and to return to 
the common law philosophy that any evidence, no matter how obtained, 
is admissable, if it is relevant to indicate defendants guilt or innocence. 

Alfred C. McKenzie of State Legislation Committee has been hon- 
ored by the Governor by being appointed as the third member of the 
New York State Labor Relations Board. 

The Lawyers Club of the Brooklyn Federation of Jewish Philanthro- 
phies held a very interesting and well attended symposium on the Trial 
of a Negligence case on March 25th. Harry Gair, Louis Rothbard and 
Dr. Robert Tuby participated. 

Harry Gair again spoke to a large and enthusiastic audience in our 
assembly hall on March 29th under the auspices of the Iota Theta Law 
Fraternity and our own Section on Trials and Appeals. 


IMPORTANT LIBRARY NOTE 


The Law Library in Brooklyn (on the second floor of the Supreme 
Court, Kings County Courthouse), of which Hon. George A. Arkwright 
is Chairman of the Board, has installed a special Medical Jurisprudence 
Section containing the most modern and authoritative medical books 
dealing with anatomy, psychiatry, injuries, disease, disability and medical 
jurisprudence. 

A complete list of titles may be obtained for the asking at our office. 

These books are available for reference and use in court, merely 
on request to the clerk in the trial part. 
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REPORT OF NOMINATING COMMITTEE 


To THE MEMBERS OF THE BROOKLYN Bar ASSOCIATION: 


The Nominating Committee hereby nominates the candidates for 
office for the year commencing June 1, 1954, viz.: 


Officers: 
Lge: RAN 60 cnet iwirees« cece cennsanes President 
Cusntns J, BOCMWM 2 oss. se secsdeoess First Vice President 
Rowsns S. FRMGMIG oo. oc csovcesswooes Second Vice President 
| ee eet eee Third Vice President 
PUES TE, RIB 6s nth bere sdnnmnns cocesass Secretary 
SN a, SEO «6.5 hisckaek on ceo cesssanenves Treasurer 


Trustees—Class of 1957 


Epwarp V. Gross Roy M. D. R1icHARDSON 
RAYMOND REISLER Joun H. Scum 
FREDERICK WEISBROD 


Trustee—Class of 1955 
ALFRED C. MCKENZIE 


Nominating Committee—Class of 1957 


James S. Brown PRENTICE W. BROWER 
CuHaRLEs H. KRIGER j 


The Committee also reports that Mr. George C. Wildermuth declined 
renomination for the office of President. 


Respectfully submitted : 


Cart D. ScHLITT FRANK A. BARRERA i 
Rosert W. CAULDWELL AucusTt ZOLOTOROFE , 
Francis A. McGratH J. Courtney McGroarty 


WALTER BRUCHHAUSEN, Chairman 


Dated: February 11, 1954 


Quotes and Comments —by Louis J. MERRELL 


“CUSSING OUT THE COURT.” 


The English Common Law regards criticism directed at a judge in 
a particular case as a contempt, regardless of whether the case is fully 
concluded or still pending. New York, however, follows a more liberal 
rule. Subject to possible liability for slanderous or libelous statements, 
New York permits unrestricted criticism in a fully determined case under 
our Constitutional guarantee of liberty of the press and free speech. 
(N. Y. State Constitution, Article 1, Sec. 8; People v. Albertson, 242 
App. Div. 450; Matter of Hill v. Lyman, 283 App. Div. 707; N. Y. 
L. J. 1/25/54). 

Where an attorney is rash enough to criticise the court in a case 
still pending undetermined before it, he lays himself open to disciplinary 
proceedings, and if his remarks fall within the provisions of Sec. 750, 
subdiv. 6, of the Judiciary Law (“publication of a false or grossly in- 
accurate report” of the court’s proceedings) he may be liable also for a 
criminal contempt. 

In an early New York case, Jn Re Griffin, 1 N. Y. Supp. 7, counsel 
wrote and mailed to the judge a sealed letter in which he stated that he 
anticipated an adverse decision in a matter then pending and undeter- 
mined, and wound up with the following threat: “If this is done, I shall 
feel obliged, in interest to my client and to justice, not only to lay the 
whole proceedings before the appellate court, but also before the public. 
* * * I certainly shall not submit to such gross injustice. * * * Hoping you 
will remember the matter, I am yours, etc.” 


The General Term of the City Court characterized the letter as con- 
temptuous and insulting and as tending to cast discredit on the adminis- 
tration of justice. It held, however, that the letter did not constitute a 
criminal contempt within the language of the New York statute, al- 
though it did constitute grounds for disciplinary action against the attor- 
ney. In an interesting dictum the appellate court judicially recognized, 
even if it did not wholly approve, the age-old prerogative of a defeated 
attorney to “cuss out” the court within the privacy of the nearest tavern: 


“Appellate tribunals are created for the sole purpose of correct- 
ing judicial errors, and the defeated attorney, if agrieved, should 
seek redress by invoking their aid. This is lawyer-like and proper. 
If, however, the wrath of the attorney is too exuberant to be re- 
tained until the appeal is heard, he may go to the nearest tavern and 
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Headquarters 





purge himself of it in a manner suited to his temper and the sur- 
roundings. Whether such an exhibition is in good taste, or accom- 
plishes any practical purpose, must, in the nature of things, be left 
to the moral sense and standard of ethics of the particular individ- 
ual. He is not likely to be called upon in court to justify such a 
mode of ventilating fancied judicial injustice, and this circumstance 
may give license to such conduct. We have never heard of dicta that 
go further. But the attorney must not pollute the atmosphere of the 
court with billingsgate, or give vent to his wrath within the sacred 
halls of justice.” 


Whatever may have been the practice in former times, we do not 


believe that modern lawyers are prone to seek alcoholic balm for their 
defeats within the confines of the nearest tavern. But psychosomatic 
medicine would probably aver that “cussing out the Court”, if done 
judiciously and privately, has definite therapeutic value for the defeated 
lawyer. Let no one question or abridge this ancient right. 
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“DIME 


SAVINGS BANK OF BROOKLYN 





DOWNTOWN...........000000 Fulton Street and DeKalb Ave. 
BENSONHURST............... 86th Street and 19th Avenue 
FLATBUSH...........0.000seese0e Ave. J and Coney Island Ave. 
CONEY ISLAND............. Mermaid Ave. and W. 17th St, 


Member Federal Deposit Insurance Corporation 
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Advance Sheet Quiz —by kK. FREDERICK GROSS 


1. May a man be convicted of larceny, the victim being his wife? 


( ) Yes ( ) No 


2. Is order bringing in a third party proper, where procedure adopted 
was that of old C.P.A. sec. 193 which was repealed in 1946? 


( ) Yes ( ) No 


3. May a corporation be examined before trial through one of its 
directors? ( ) Yes ( ) No 


4. In state court trial is 14th Amendment violated where police 
obtained evidence by surreptitiously installing microphone in defendant’s 
home? ( ) Yes ( ) No 


5. Is a boy, under 16, a juvenile delinquent, having driven an auto- 
mobile on public street without a license? 


( ) Yes ( ) No 


6. Is it proper for an attorney, after verdict, to question jurymen 
concerning the case? ( ) Yes ( ) No 


7. In prosecution for operating a motor vehicle at such speed as to 
endanger life or property of another, is it a defense that no injury or 
property damage occurred? ( ) Yes ( ) No 


8. Where landlord deposited security for rent in his own bank 
account, is he entitled to retain the security as liquidated damages on 
bankruptcy of tenant? ( ) Yes ( ) No 


9. Does fact that attorney’s name appears on a precept without 
designating him as attorney for corporate landlord satisfy statute requir- 
ing corporation to appear by attorney? ( ) Yes ( ) No 


10. Does privilege against self incrimination claimed by corporate 
officer protect papers of the corporation in possession of officer? 


( ) Yes ( ) No 
(Answers on page 183) 
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Barrister’s Briefs —by STANLEY KREUTZER 


If by accident or design you were to take a look at 299 N. Y. 291 
(People Ex Rel. Sedlak v. Foster, et al.), you would read about a case 
which points up the American concept of justice. 


In writing the opinion for a unanimous Court, Judge Conway passed 
on the appeal of a criminal whose record was pretty bad. The defendant 
had pleaded guilty to a robbery in 1927; was paroled three different 
times ; was declared delinquent and returned to prison every time he was 
paroled. After seventeen years of prison, he sought a writ of error 
coram nobis to vacate the 1927 conviction. The basis for his motion was 
the fact that he had been deprived of his constitutional right to counsel. 
The case in the Court of Appeals revolved around a writ of habeas 
corpus, which was obtained on behalf of the convict, and alleged an 
illegal and unlawful conviction because he was deprived of his constitu- 
tional right to have a lawyer represent him. 


As one travels around the world—whether via books of plane, boat 
or train—these constitutional rights, which are basic and accepted in our 
country, stand out by comparison with any other system. How many 
other places in the world are there where a convict would even dare to 
assert his position in Court after being jailed for so many years? How 
many places are there in this world where judges will take the time and 
trouble to look into the question of whether a convict has been deprived 
of constitutional rights? How many places are there where any man, 
whether high or low in life, will feel free to assert his rights in opposition 
to that of the State or Government attorney? 


Judge Conway gave this case serious consideration. That is the 
essence of justice—which every person feels he is entitled to and which 
is now available in so few places on the earth. 


If you read the opinion further, you find that the court did not 
believe that habeas corpus was the correct remedy—but they said that the: 


“Relator, of course, under our decisions, has an appropriate cor- 
rective process available to him in a proceeding before the sentencing 
court to vacate and set aside the judgment of conviction, ie., a 
motion in the nature of a writ of error coram nobis. We have 
consistently recognized that coram nobis will lie as a remedy for a 
prisoner, such as relator, who claims to have been unconstitutionally 
deprived of his right to counsel.” 
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And then, in conclusion the opinion stated that: 


“* * * relator is not now precluded from obtaining leave to move 
again in the Kings County Court to vacate and set aside the judg- 
ment of conviction. If leave be refused or the motion again be 
denied, the correctness of such determination may now be reviewed 


on appeal (Matter of Bojinoff v. People, supra; cf. Salinger v. 
Loisel, 265 U. S. 224, 230-231). 


Here, in a nutshell, we see so many evidences of the great contribu- 
tions which the United States has made to world civilization. Even a 
lowly criminal with a bad record is to be treated fairly. Even when that 
criminal selects a wrong remedy in the Court, he is not to be deprived of 
a fair hearing. And most of all, even when a criminal appeals to the 
Court, the Court refuses to be bound by technicality and points out the 
remedy to the criminal, thus making justice its greatest concern. 

These are the kind of actions which not only justify pride, but which 
delight Americans and impress the world. Justice and fair dealing are 
the greatest concepts which a nation may be imbued—and a good yardstick 
with which to judge its accomplishments. 


THE PERIPHERY OF LAW 


One of the judges (from another state, I hasten to add) delighted 
me recently with an observation which can well be extended into this 
state (or so it seems to me). 

He informed me that he was most severe about granting adjourn- 
ments. However, there is a very well-known rule in his County, which 
he applies with severity and is pursued with integrity by the lawyers who 
appear before him. It seems that when a lawyer comes before this judge 
with both thumbs in the loop of his trousers and requests an adjourn- 
ment on the grounds that he has “not had a real opportunity to get all 
the facts” or he has “been unable to obtain all of the information from 
his client,” the judge will invariable grant the adjournment. 

The Reason: Whenever counsel appears before the judge with his 
thumbs in the loops of his trousers—it’s a tip-off to the judge that 
COUNSEL HAS NOT BEEN PAID! (P.S. Like so many other 


worthwhile decisions; here is a precedent that our courts and judges 
may well follow.) 


* * i 


But, there are occasions when jurists are not so understanding about 
those with whom they have contact. 
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Many years ago, Gov. Smith introduced Tim Lyons (former Deputy 
County Clerk from Brooklyn) to a prominent Supreme Court Justice. 
Lyons, as many Brooklynites know, was wonderful at imitating a Nor- 
wegian accent, and Gov. Smith introduced him as the president of the 
Norwegian-American Line. The discussion with the Supreme Court 
Justice was very pleasant, and finally Mr. Olsen (Lyons to you) invited 
the jurist and his family as his guest to Norway. The judge found the 
invitation irresistible, particularly so when he was told it would not cost 
him a penny—going or coming. Tim Lyons advised him that they would 
sail the first week in June and return at the end of July. 


The judge was so delighted that he told Al Smith about this. (The 
Governor, who was responsible for the introduction, as well as the in- 
vitation, had deliberately suggested to Lyons that he invite the Judge in 
June and July, which was the time for the Democratic Convention.) 
Consequently, when the Judge told him of the invitation to Norway, 
Governor Smith said: “It is too bad, you wont be here for the conven- 
tion.” 


The jurist rushed back to get Lyons and began to apologize for not 
being able to go. Lyons (acting as Mr. Olsen), said he just could not 
believe that any Magistrate would accept an invitation and then refuse 
to go to Norway. With that—the Judge became irate and told Lyons 
that he was a Supreme Court Justice and not a Magistrate. The “Presi- 
dent of the Norwegian-American Line” insisted that he did not know 
what a Supreme Court Justice was or how much more important he was 
than a Magistrate, but certainly anyone in so high an office had integrity 
and no judge would be so insulting as to go back on his word. 


Things were getting mighty tough, insults and threats were being 
hurled around with reckless anger and the Justice of The Supreme Court 
was fast losing his dignity and temper. Just then Al Smith stepped into 
the breach and explained that Mr. Olsen was really Tim Lyons with a 
Norwegian accent. 


Answers to Advance Sheet Quiz 


1. NO —127 N. Y. S. 2d 246. 6. NO —127 N. Y. S. 2d 358. 
2. NO —126 N. Y. S. 2d 882. 7. NO —127 N. Y. S. 2d 181. 
3. NO —15 F. R. D. 37. 8. NO —209 F. 2d 342. 

4. NO —9%8 L. ed. 324. 9. NO —127 N. Y. S. 2d 339. 
$. 


YES—127 N. Y. S. 24 356. 10. NO—ISF.R.D.7. 
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1927 — 1954 


Back of every title is a history of 
ownership . . . @ series of transfers 
to title. This can be compared to a 
chain, with each transfer as one of 
the links. If any link of this chain 
is defective (perhaps illegal or dis- 
honest) it can spell disaster. 

INTER-COUNTY TITLE maintains a 


large staff of trained title searchers 
and a highly specialized legal de- 
partment expert in ferreting out the 
defects in any chain of titles they 
search. But even they are not infall- 
ible. Hidden, undiscoverable defects 
may still exist and Title Insurance is 
the only positive safeguard. 


Protect YOUR Clients with INTER-COUNTY TITLE POLICIES 
for MAXIMUM PROTECTION at MINIMUM COST! 


INTER-COUNTY TITLE 


GUARANTY and MORTGAGE CO. 


9 Convenient Offices: 


MANHATTAN - BRONX - BROOKLYN 
QUEENS - NASSAU - SUFFOLK 
WESTCHESTER - ROCKLAND 
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Alexander Blume is one of 
our most versatile contributors. 
His contributions have ranged 
from the frothy, humorous “Re- 
ports” to the scholarly “Benefit 
of Clergy’. For the present 
article he has delved into the 
past and come up with a most 
entertaining story which also 
gives us an insight into the cul- 
tured and learned manner of 
lawyers of yesteryear. 





A Case of Black and White 
—by ALEXANDER BLUME 


On August 25, 1808 subscribers to “The New York Evening Post’ 
were intrigued by a paragraph headed “ComMMUNICATION,” and reading: 


“Some time ago, a question occurred before the Police Magis- 
trates, and has since been agitated before the Mayor, the Recorder, 
and the full bench of Aldermen, and has very much occupied the 
public curiosity. It was a question of physiology, brought up in the 
shape of a point of law and was nearly in substance thus: Whether 
a black man can be the father of a white child. As this point, which 
arose on a charge of bastardy, was maintained with zeal by the coun- 
sel concerned on opposite sides, and that some difference subsisted 
between the Magistrates, a great number of the most eminent pro- 
fessional men were sworn and examined, whose testimony could not 
be but interesting on a point so new. That of Dr. Mitchell, as well 


as the observations of counsel upon it, produced a great deal of 
sensation. 


“We understand it will very shortly be given to the public in 
the form of a pamphlet.” 


Diligent search of this newspaper’s files failed to reveal further 
comment on this subject, though such an item might well have been over- 
looked. For in addition to the microscopic print then in vogue, news 
items were notably few in number, and such as did appear were 


sprinkled sparingly among the mass of advertisements that cluttered up 
the columns of the press. 
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However, in 1823, one Jacob B. Wheeler, a New York City coun- 
sellor at law, decided “to collect and publish every criminal trial that 
has occurred in the United States * * * and everything that can tend to 
throw light upon or elucidate criminal jurisprudence of our country.” 
Volume III of this work, which comprises the first printed reports of 
criminal cases in this country, published in 1825, contains a complete 
stenographic transcript of a trial held in August of 1808 in the Court of 
General Sessions of New York City, entitled “The Commissioners of 
the Almshouse versus Alexander Whistelo (a black man).” A reading 
of the record leaves no doubt but that this is the case referred to by the 
“Evening Post.” 


Whistelo, the negro defendant, who was charged with being the 
father of the child of one Lucy Williams, a “yellow woman,” was an 
ex-sailor and coachman. Although, as might be anticipated, the defend- 
ant denied paternity, the unusual feature of this case lay in the fact that 
the said child was a “white infant.” 


The necessary legal formalities having been complied with, the case 
duly came on for trial at the Court of General Sessions in August of 
1808. Counsellor Van Hook represented the Commissioners of the City 
Almshouse. Messrs. Morton and Sampson were counsel for the de- 
fendant. 


William Sampson, one of counsel for the defense, was also the 
shorthand reporter in the case. Although this may seem incongruous, 
it was a common procedure in the early days of criminal jurisprudence 
in this country, and that neither the reporter nor counsel suffered by 
virtue of his dual function will become apparent as the trial unfolds. 

Mr. Van Hook made a short opening of the petitioner’s case. In 
substance he stressed two points that were to be determined by the 
Court; first, whether the complaining witness was to be believed ; second- 
ly, whether the fact she swore to was possible. He asked the Court to 
bear in mind that the woman had already sworn positively that the de- 
fendant was the father of her child, and suggested that evidence of opin- 
ion that went to contradict a positive oath should be received with many 
grains of caution—the more so as those opinions would probably be 
opposed by others of very great authority. 

Lucy Williams, the mother, was then called and sworn. Upon 
examination by Mr. Van Hook, after the usual preliminaries, the follow- 
ing occurred: 

“Q. Tell the Court whether he (Whistelo) visited you, at what 
time, and what the result was. A. It will be two years this August 
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since the time I first saw him, he then told me he was a married 
man divorced from his wife and never intended to live with her 
again. 

“Q. Did he say he wished to marry you? A. Yes; both before 
he went to sea and after he came back. He told others so also; he 
told Mrs. Hoffman and— 


“Q. Did you consent to marry him or did you refuse? A. I 
refused for I did not choose to have him—I did not love him. He 
then carried me to a bad house and locked the door. I scuffled with 
him a long time but at last he worried (sic) me out. He went after 
that to sea, after he came back I told him I was with child. 

“Q. When was the child born? A. The 23d of January, 1807. 

“Q. When was the day on which the affair you have related 
took place? A. The 13th of April, 1806, on Sunday evening. 
Whistelo first took the child to himself; but afterwards, when they 
put it into his head that it was not his, he refused to maintain it.” 


Mr. Morton of defense counsel then cross-examined the witness : 

“Q. Did he ever say it was his child? A. No, but he took it 
at first. 

“Q. You say you became acquainted with him in August, 1806. 
How do you know the child was got on the 13th of April—how 
long after that was was it till Whistelo went to sea? A. On the 
first of May following. 

“Q. When did you next see him? A. Not until the 4th of 
August following. 

“Q. When did you first perceive that you was (sic) pregnant? 
A. Before his return. 

“Q. How did you know it? A. By feeling life. 

“Q. When did you first feel that sympton? A. Near two 
months before he returned. 

“Q. Then it was one month after he went away? A. Yes. 

“Q. You went to a bad house. How do you know it was a 
bad house where he took you? A. Because no other would take in 
a man with a strange woman in that manner. 

“Q. Then you went to a bad house knowingly with him? A. 
I thought he was taking me to his cousin. 

“QO. Were you always constant to him in his absence; were 
you never unfaithful to him when he was away? A. I never did 
when he was at sea. 
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“Q. Had you not a white man in bed with you? A. I had a 
scuffle with one once—I knocked off his hat.” 


Here follows a narrative of the ensuing testimony reading: 
“The witness, being pressed by the examination of Mr. Mor- 
ton, at length confessed that such a person had been in bed with 


her; that he had turned the black man out with a pistol and taken 
his place.” 


Resuming the testimony : 

“Q. Is the child a boy ora girl A. A girl. 

“Q. What color were your parents? A. My father was white; 
he was a Scotchman, a servant; and my mother was a dark Sambo 
(i.e. child of a negro and mulatto). 

“Q. How did the scuffling end—you understand me—did you 
part friends with the white man A. He owed me four dollars 
which he would not pay. 

“Q. Was that your charge? A. He owes it to me for wages. 

“Q. But you took it out in scuffling?” 


To which question there appears to be no answer. The witness was 
thereupon excused and a Dr. Kissam was sworn. The doctor testified 


that in his opinion, judging from the general rules of experience, he 
should not suppose that it was the child of that black man but, on the 
contrary, of one of lighter complexion than the- mother. 


Dr. David Hosack was thereupon sworn, and he stated that from 
the appearance of the father, the mother, and the child, and the laws of 
nature, which he had uniformly observed in such cases, he certainly 
would not take it for the child of a black man, but would say it was that 
of a white one, or at most of a very fair mulatto. Upon cross- 
examination by Mr. Van Hook the doctor testified as follows: 


“Q. Dr. Hosack, might it not be possible, judging after your 
reading or experience in such matters, that in the early stage of 
pregnancy the agitation of the mother’s mind, irritation, terror, or 
surprise, might alter in some degree the nature and appearance of 
the child? A. I am not of that opinion.” 


Dr. Post then testified that from the appearance of the child he 
would suppose it the offspring of a white man and a mulatto woman, or 
of two light colored persons. He could discern none of the features of 
a negro in it. There were instances of black men with black women 
producing children as fair as this; but they were exceptions to the general 
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laws of nature. His opinion was that it was not the child of Whistelo. 
What confirmed him most of all in his belief was the color and straight- 
ness of the hair. Drs. Seaman, Tillary, Moore, Anthon and Secor were 
sworn, all of whom stated that in their opinion it was the child of a 
white man. 


Dr. Williamson testified that he had seen and observed both the 
man and the woman. “If this was the child of that woman by that man, 
it is a prodigy; and he did not believe that prodigies happened, though 
daily experience unfortunately proved that perjuries did.” 


Several other doctors testified substantially to the effect that they 
did not believe the defendant to be the father of the child. 


The case was then adjourned for several days. Upon the adjourned 
date the complainants produced a Dr. Mitchell. After a lengthy dis- 
course on the results of relationships between black and white, white 
and mulatto, and even verbose rambles into the field of the natural history 
and biology of beasts and birds, his testimony continued: 


“The Witness: In estimating this case according to the excep- 
tions laid down,-and which I have observed are so frequent, and 
often so widely deviating from the general rule, I conceive that it 
violates no probability to suppose this child the offspring of the 
connexion between the woman and the black man. The mother, who 
knows most of the matter, has deposed to that fact, and it is not 
in itself incredible. I have therefore no hesitation to say, according 
to the best of my judgment, as the evidence of the woman is positive 
and the fact she swears to violates no probability, I should, were I 
in the place of the Court, confirm the rule.” 


Under cross-examination by Mr. Morton the doctor then related 
several cases in which it was alleged colored individuals turned white 
or partially so. Mr. Sampson then took over the cross-examination of 
the doctor. After a preliminary fencing bout with the witness ranging 
from the opinions of Plato touching the principles of generation, Pytha- 
goras’s opinion on wild fowl, and a detour into the realm of trigonometry, 
both spheric and plane, counsel then proceeded as follows: 

“Q. Doctor, are you familiar with the opinions of Aristotle 
upon matter and motion? 

“Witness: Your answer (sic), sir, is very general. 

“Counsel: I shall be more particular. Do you believe that matter 
is the capacity of received form? 


“Witness: I believe there is a first cause which is the law to 
which all matter is subject. 
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“Counsel: That first cause is too far off for my span; let us 
keep to one less remote. Is it not a corollary (sic) from the opinion 
of Aristotle that the son should resemble the father? 

“Witness: I do not see that it is. 

“Counsel: I wish, Doctor, I could establish some difference 
between you and these great luminaries of ancient times. The au- 
thority of your opinion requires some such powerful counterpoise. 
I wish, therefore, by taking your opinion touching the probability 
of other facts, to find what degree of belief you attach to the present, 
and by establishing a standard of faith, fix a boundary line between 
us; and also to discover, if possible, how much light learned opinion 
may throw upon this case. 

“Witness: Some years ago there was a machine invented called 
a light gauge or photometer, which was to measure the degrees both 
of light and shade, but part of it always failed or broke; for want of 
encouragement, it never was brought to perfection. 

“COUNSEL: Oh, what a pity. I once projected a machine 
to measure happiness, wisdom, love, and other moral qualities and 
affections, but the ladies secretly discouraged it, fearing to have it 
known how they loved the fellows. Since then that our machines 
are out of order, Doctor, we must proceed by the imperfect modes 
of our fathers . . . What do you think of Zoroaster, King of the 
Bactryans? 

“Witness: I have never thought about him. 

“Counsel: Pliny says he came laughing into the world—is that 
probable ? 

“Witness: It would be an exception to the general rule, for 
we generally come into the world crying. 

“Counsel: And seldom go out of it laughing, so that as the 
only time we have to laugh is when we are in it, it is wise to 
profit by it... Do you think, doctor, as the counsel on the other 
side does, that a pistol is an instrument of much efficacy in genera- 
tion? 

“Witness: On the contrary, sir, a pistol is generally used to 
take away life. There is what is called the canon de la vie. Do 
you mean that? 

“Counsel: What color may that be, doctor? 

“Witness: It may be black or white. 

“Counsel: Which of the two would be most influential on the 
birth of a white child? 

“Witness: Most probably the white.” 
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After a rather length cross-examination which continued in this 
delightful vein, Dr. Pascalis testified that in his opinion the child in 
question appeared to be three-fourths white and one-fourth black. 


Alderman Barker stated that the woman when examined before him 
stated that she had had no relations with any white man. Afterward, 
howeyer, she acknowledged she had had a struggle with one. 


. O’Blenis, Clerk of the Police, stated that after her examination 
on was closed she was questioned as to that fact, and answered 
laughingly that the white man had torn her petticoat. 


Sir James Jay, M. D., examined by Mr. Van Hook, gave a decided 
opinion that it was not a black man’s child. 


The evidence thereupon closed, and Mr. Morton addressed the Court 
in behalf of the defendant. He cautioned the Court not to condemn this 
man on the unsupported evidence of a woman of loose morals. He 
recapitulated the dates fixed by the woman from the time she first became 
acquainted with Whistelo in August of 1806; that he went to sea on the 
Ist of May and returned on the Ist of August; that she stated she felt 
life two months before his return, which was only one month from the 
time she swore to his having got her child, whereas all the physicians 
agree that this symptom of pregnancy does not take place in less than 
three months and that it is more commonly four. He stressed the fact 
that the woman contradicted herself under oath, having stated at the 
police office that she had had no relations with the white man, whereas 
upon this hearing she acknowledged that she had. 


Mr. Van Hook then summed up in behalf of the Commissioners 
of the Almshouse. He said that he was not convinced that the black 
man was not the father of the child. He called attention to the fact that 
the community was compelled to support this child and the woman’s 
testimony which went to discharge the community from this burden and 
to compel the true father to maintain it should not be disfavored. Much 
stress has been laid upon the time of her feeling life, he continued, but 
that was not sufficient to destroy the force of her positive testimony on 
oath; the difference or mistake of a month or two, which may be the 
fault of memory, is not enough to discredit her. What she said at the 
police station is easily reconcilable with her testimony here. She had a 
struggle with a white man but claimed she had prevented him by resis- 
tance from accomplishing his purpose and was sure there could be no 
child born in consequence of that encounter. Why did not the gentlemen 
on the other side call this white man. He could have contradicted her 





192 








ae wae wer we Ww VT wa 


if her testimony was false. He then adverted to the medical testimony 
and the fact that all the doctors had admitted that alarm, fear, or surprise 


might operate to effect a change in the embryo. He concluded his sum- 
mation in these words: 


“And although she be an unfortunate woman and the mother 
of an illegitimate child, yet let me repeat it, that her evidence here 
is meritorious, as it goes to deliver the community from the support 
of a bastard and justly to fix the man who begot it with the main- 
tenance of it. And above all, that she is swearing, not corruptly 
for her own interest, but against it, for if money were her object 
the white man was her mark.” 


Mr. Sampson then had the last say and began his summation in this 
manner : 

“Sampson: May it please the Court. If ever the situation of 
man was full of peril and difficulty, so is mine. My learned colleague 
has taken to himself all that was terra firma in our cause and when 
he had brought me to the world’s end plunged me headlong into the 
ocean of wonders and adventures where I am now adrift. He has, 
moreover, taken away his notes on which I relied and left me no 
other chart than this stenographic scrawl wherein my eyes can 
discern nothing but objects of evil omen—Arctic owls, misshapen 
monsters and prodigious births. * * * 


“Soon after the vernal equinox in the year of the vulgar era 
1806 an Adam-colored damsel submitted to the lewd embraces of a 
lascivious Moor, and from that mixture sprang three miracles. 


“First. In the course of one month’s time she quickened and 
conceived. Second. She bare a child, not of her primitive and 
proper color, not yet of the African—but, strange to tell, of most 
degenerate white. Third. And the greatest of these wonders, she 
remained, as counsel for the Almshouse charitably testified, a lady 
of virtue and unblemished credit. * * * 


“The Counsel says that the reasoning of my colleague has not 
convinced him. If it had it would have been a fourth miracle, for 
certainly the counsel’s business here was not to be convinced. 


“He triumphantly asks why we did not call the white man, and 
I answer in all simplicity, because we had no need of him; besides, 
he is our rival and carries pistols; and we disclaim all prying into 
what does not concern us and all indiscreet meddling with family 
affairs. * * * 
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“But if she was disposed to perjure herself, would she not have 
laid the child to the richest father as well as to the fairest Perhaps 
not. Perhaps she wished to establish a partnership according to 
the custom of merchants, long used and approved within this city, 


to make one a sleeping partner, taking the trouble and responsibility 
and giving his name to the firm. 


“There is another legal view of this matter. The child may 
be a negotiable instrument under the statute of Anne and one party 
liable as maker, the other as endorser. It is thus that commerce 
is every day encroaching on the common law. Formerly a bastard 
was nullius filius and could have no father: Now it seems he may 
have two, unless the Court will think that it is carrying the com- 
mercial principle too far.” 


Mr. Sampson then referred to the testimony of the learned Dr. 
_. Mitchell and in the same delightfully satirical vein exposed the funda- 
mental weaknesses in the doctor’s conclusion. Continuing, he said: 


“But as far as concerns the present point, whether Roderer, 

Mitchell or Darwin prevail, the cause is not a whit advanced; for 
allowing that this white man operated upon the organs of sight or 
touch, whether of father or mother, so as to whiten the child, such 

a position would give birth to two doubts, more perplexing than 
any yet appearing. For, first, touching the identity and individuality 


of the infant, of which individuality color is a part, for if one 
4 makes a child black and another makes it white, shall it, while it 
continues white, be said to be the child of the father who made it 


black, and not rather be taken to be his who made it white? Even 
upon legal principles, such an act of ownership exercised by a man 
over the child of another, as bleaching him without authority, en- 
titled him whose child was so bleached against his consent, to abandon 
altogether to the wrongdoer and to throw the child upon his hands. 
1] Certainly, if such a principle be established as that white men can 
father (sic) their children upon negro fathers, it will very much 
advance industry and encourage men to go abroad for employment 

i4 who now stay at home.” 


Counsel then took up in detail the cases cited by Dr. Mitchell to 
prove his point, and effectually demolished the conclusions sought to be 
drawn. Returning to the case in point, he said: 


“She scuffled with a black man in a bad house and he worried 
i. her out and had a connection with her. Very good. Shortly after- 
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wards she scuffled, or fit, as she termed it, with a white man and 
knocked off his hat. Did you cry out? No, sir. What then did 
you do? I bid him be quiet. Well, where is the difference, except 
in this, that the white man had no hat upon his head. Will it be 
contended now, upon the authority of any treatise upon generation, 
that a man cannot beget a child without a hat upon his head? If 
he was so much afraid of catching cold he might have put on his 
night cap.” 


Counsel then concluded his summation as follows: 


“What is there then but the love of the marvelous that should 
induce us to depart from the ordinary laws of nature to come at 
the conclusion that this child belongs to a black rather than to a 
white man? There remains but one topic of the evidence to discuss. 
Cases have been related and assented to by Dr. Mitchell that where 
twins have been born, each resembling the respective incumbent to 
whom he owes his origin. Upon this ground we are at length 
enabled to make a proposition which will meet the justice of the 
case and, of course, the approbation of the Court. It appears here 
that of the twins only one is yet come to life, which is evidently that 
of the white man. The black man’s twin is not yet born; but if 
the lady be as slow in bringing forth as she was quick in conceiving, 
it will be time enough two years hence to look for it. Let her 
satisfy the Court that she has lived chaste since April, 1806, and 
she will continue to do so for two years more, and then if there 
comes a black child bona fide the fruit of our connection, we pledge 
ourselves to maintain it.” 


This closed the case and after due deliberation the Mayor then de- 


livered the opinion of the Court, which, after a very shrewd summary 
of the facts in the case, concluded with this paragraph: 





“But the mother has reluctantly attested and explicitly admitted 
that she had connection with a white man as well as with the 
defendant. We can, therefore, even upon her own testimony, be 
justified in dismissing the present complaint, and we accordingly 
order that the application to charge the defendant as the father of 
the illegitimate child be overruled and that he be discharged from 
his own recognizance.” 


So ended the famous trial of “Commissioners of the Almshouse 
versus Whistelo (a black man).” 
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id PROPOSED AMENDMENT OF THE BY-LAWS 
OF BROOKLYN BAR ASSOCIATION 


pt , , 
a (For action at the April 14, 1954 meeting) 
n, ‘ ° 
tf The undersigned Active Members of the Brooklyn Bar Association, 
is pursuant to Article XV of the By-Laws of the Association, present the 
following proposed amendment to the By-Laws of the Association to be 
known as Article XVII thereof: 
SECTIONS OF ASSOCIATION 
Id 
- Sec. 1. Creation and Abolition 
a The Board of Trustees may from time to time establish sections 
5s. of the Association to be composed of such members of the Associa- 
re tion as may from time to time enroll therein, and sections duly 
to established may only be abolished by the Board of Trustees. 
2 Sec. 2. By-Laws 
am Each duly authorized section of the Association may adopt By- 
- Laws, not inconsistent with the Certificate of Incorporation and By- 
if Laws of the Association, for the regulation of its affairs and for 
ag the determination and definition of its aims and purposes and 
ie qualifications of membership therein, but such By-Laws shall be- 
od come effective only upon approval of the Board of Trustees. 
ere Sec. 3. Officers 
ige Each such section may elect a Chairman, a Vice-Chairman or 
Vice-Chairmen, a Secretary, and such other officers as its By-Laws 
' . . . . 
de- | may provide, and an Executive Committee of such section. 
| Sec. 4. Committees 
Each such section may create such committees relating to par- 
ted \) ticular branches of the general activities of the section as may be 
the 7 authorized by the Board of Trustees. 
be 7 
gly ; Sec. 5. Dues 
rae | j Each such section may charge dues for membership therein if 
om authorized by the Board of Trustees. 
Y Sec. 6. Supervision and Control by Board of Trustees 
use 


All sections of the Association shall be subject to such rules as 
the Board of Trustees may from time to time promulgate whereby 
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the Board of Trustees shall supervise and coordinate the action and 
functioning of all sections of the Association, and may place such 
limitations upon the issuance or reports and the issuance of public 
statements by sections or committees thereof as may be deemed 
appropriate. 


Subject to the foregoing power of supervision of the Board of 
Trustees, a section of the Association shall have the right to con- 
sider proposed legislation affecting the field or fields of law within 
its province as provided by its by-laws, and to communicate its 
views or recommendations with respect thereto to the appropriate 
legislative body or executive official as the views or recommenda- 
tions of such section, and in like manner to propose reforms in the 
law. 


Epwarp V. Gross 

FRANK A. BARRERA 
Louis E. SCHWARTz 
FREDERICK A. KECK 
WititiAmM W. KLEINMAN 


Dated March 10, 1954. 
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New Members 


The Committee on Admissions, of which Mr. John H. Schmid 
is Chairman, has approved the following applications for membership: 


Active: 


SAMUEL Davipson, 6313—18th Ave., Brooklyn 19, N. Y. 
IRWIN A. Eris, 44 Court St., Brooklyn 1, N. Y. 
NorMAN J. FELic, 1654 46th St., Brooklyn 4, N. Y. 
Harry S. HartsTe1n, 266 Keap St., Brooklyn 11, N. Y. 
MARSHALL GERALD KAPLAN, 186 Joralemon St., Brooklyn 1, N. Y. 
Simon Katz, 225 Broadway, New York 7, N. Y. 
SAMUEL MANDELL, Municipal Bldg., New York, N. Y. 
WALLACE PRINCE, 32 Court St., Brooklyn 1, N. Y. 
Leo RoTHBARD, 186 Joralemon St., Brooklyn 1, N. Y. 
JosePpH ROTHBARD, 186 Joralemon St., Brooklyn 1, N. Y. 
Louis H. Supnicx, 44 Court St., Brooklyn 1, N. Y. 
NATHAN TANNENBAUM, 259 West 14th St., Brooklyn, N. Y. 
Harry Wo rr, 26 Court Street, Brooklyn 1, N. Y. 
Junior: 
JeRoME BeELson, Assistant Corporation Counsel, Municipal Bldg., 
New York 5, N. Y. 
RicHArD J. GoLDMAN, Asst. Corp. Counsel, Municipal Bldg., N. Y. C. 
SAMUEL MEISSNER, 2215 Cropsey Avenue, Brooklyn 14, N. Y. 
Henry J. Scroope, Jr., 90 Pioneer St., Brooklyn 31, N. Y. 
PETER ToMBRAKOS, 44 Court St., Brooklyn 1, N. Y. 


The Committee on Admissions has received the following applications 
for membership: 


Active: 
Rosert Port, 1396 Fulton St., Brooklyn 16, N. Y. 


Junior: 


Davip THomaAs BazELon, 39 Broadway, N. Y. C. 6, N. Y. 
Joun RiGNey Carrot, 7501 Ridge Blvd., Brooklyn 9, N. Y. 
Morris L. Conen, 141 Broadway, New York 5, N. Y. 
Josepu F. Fitzsimmons, 761 52nd St., Brooklyn 20, N. Y. 
James V. Fotey, 439 62nd St., Brooklyn 20, N. Y. 

Frank A. Hicains, 129 Pierrepont St., Brooklyn 1, N. Y. 
ArRNoLpD M. Matecu, 239 East 56th St., Brooklyn 3, N. Y. 
Burton Irvinc Manis, 16 Court St., Brooklyn 1, N. Y. 
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Library Notes 


THE NEW YORK STATE LAW LIBRARY 


The Education Law (Sec. 247) provides that the state law library 
and the legislative reference library are part of the New York State 
Library and administered by the Board of Regents of the State. Volumes 
in the law library may be borrowed by attorneys residing in the state. 


Sec. 108 of Chapter 13 of the Rules and Regulations of the Educa- 
tion Department provide the rules under which books may be borrowed 
both from the State library and the law library. 


Not all books may be borrowed, nor may books available locally be 
borrowed. Books are sent collect, and the borrower must pay trans- 
portation charges. The loan period is four weeks, with renewal privilege 
for two weeks. 


RETURN 


Dead sodden leaves the fieldstone pathway fret 

In patterns grim beneath the sycamore 

That droops bereft beside the cottage door, 
Whose dun panes drip the gloaming’s cold and wet. 
What memories its empty rooms beget! 

What heartaches in the nights that stretch before 
Alone! I flinch to foot the barren shore, 

Yet on, chin up, to pay the judgment debt. 
They laid her in the churchyard by the sea; 
They left her there incensed in mist—but I— 

I could not separate the One of me. 

No need, I know, the ask His reason why. 

It is His way. I am the dead, not she. 

Though tears may fall the rended Heart is dry. 


Mark S. REARDON, 3D 








